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MEMORANDUM DECI SI ON, FI NDI NGS OF FACT,
CONCLUSI ONS COF LAW AND CORDER

Ral ph E. and Donna R Nohle ("Debtors") have noved to disallow
the claim of the Commodity Credit Corporation ("CCC') because of
its untinmely filing. |In the alternative, they ask that the claim
be reduced to $86,244.36, the amount of the 1984 judgnment the
claim represents, and paid subsequent to the paynent of tinely
filed clains under their plan. The matter was heard on June 16,
1988 in Watertown, New York, whereupon the Court reserved

deci si on.

JURI SDI CTI ONAL STATEMENT




The Court has jurisdiction of the parties and the subject matter
pursuant to 28 U.S.C. A [01334(b) and 157(a) (West Supp. 1988).
This is a core proceeding "arising under" the Debtor's case under

Title 11, 28 U S.C A [157(b)(1) and (2)(B); Wod v. Wod (In re

Wod), 825 F.2d 90, 96 (5th Cr. 1987) and is governed by
Bankruptcy Rules ("Bankr.R ") 3002, 3007, 7052 and 9014 and Local
Chapter 12 Bankruptcy Rule ("Chapter 12 Bankr.R ") 12-2.

FACTS

The facts are not in dispute.

The Debtors are dairy and crop farmers in Adans, New York who
filed a petition under Chapter 12 of the Bankruptcy Code, 11
U S C A [0101-1330 (West 1979 & Supp. 1988) ("Code") on Novenber

3, 1987. Their petition recited $472,837.70 and $244,040.75 in
secured and unsecured debt, respectively, and in excess of
$670,000.00 in real and personal property. Anong the unsecured
clains, CCC, "c/o Jefferson Co. ASC Comm", was |isted as clai mng
an "unknown" anount for "loans 1978" and the United States of
Anerica was listed as claimng $86,244.36 for a 1984 judgnent.
Debtor Ralph E. Nohle was solely liable on both unsecured debts,
which were described by the Debtors as disputed in an anount
designated as "N A."

On Decenber 3, 1987, the derk of the Bankruptcy Court nailed
notice of the filing, together with the notice setting the first

neeting of the creditors for January 15, 1988 and April 14, 1988
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as the last day to file proof of clains. Both the United States
of America c/o US  Attorney and CCC were listed in the
certificate of mailing.

The Debtors' nodified plan was confirned on March 24, 1988. Al
general unsecured creditors were placed in Qass 6 and were to be
paid at |east one pro rata distribution in each of the five years
of the plan.

On April 15 at 9:57 a.m, CCC filed proof of its
claimin the anmount of $124,156.81 for "judgenent entered 8/14/84,
U S vs. Ralph Nohle (84-CV-296)" at the Cerk's office in Uica,
New York. The Debtors filed the instant notion on May 4, 1988.

DI SCUSSI ON AND CONCLUSI ONS OF LAW

As suggested by the Advisory Commttee on Bankruptcy Rules, all
Chapter 12 cases in the Northern District of New York are
procedurally governed by four local rules, pursuant to the
Adm ni strative Oder signed by the Hon. Stephen D. CGerling and the
Hon. Justin H  Mihoney on April 9 and April, 13, 1987,
respectively, adopting the suggested Interim Chapter 12 rules.

See L. King, 5 COLLIER ON BANKRUPTCY []1203.01 at n.17 (15th ed.

1988); B. Wintraub & A Resnick, BANKRUPTCY LAW MANUAL, [9A.03 at

S9A-4 (rev.ed. 1987 Supp.). Chapter 12 Bankr.R 12-2(12) is
pertinent to the dispute at issue, in referring to Bankr.R

3002(c) for the time to file proofs of clains. See, e.g., In re
Warry, BR _ (Bankr. N D Onhio Sept. 2, 1988) (WESTLAW

98548); In re King, _ B R (Bankr. E.D.N.C. Aug. 31, 1988)
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(WESTLAW 91075). The Court al so assunes the applicability of Code

00501 and 502.

The use of the word "shall" in Bankr.R 3002(c) indicates that
in order to participate in a distribution in a Chapter 7, 12 or
13, a creditor nust file a proof of claimwthin ninety days after
the first neeting of the creditors unless one of six exceptions
are met. The "acknow edgnent” of the claim by a debtor listing
it in schedules, is for purposes of good faith and notice, not for
distribution. This is unlike the distribution schene in a Chapter
11, which is governed by Bankr.R 3003 and grants clains listed in
the petition prima facie status of the clainis anmount and validity
subj ect to being superseded or disputed by proofs of clainms filed
in a time fixed by the Court and enlarged pursuant to Bankr.R
9006(b) (1) . See In re King, supra, W 91075 at 3 & nn.4, 6; In

re Kragness, 82 B.R 553, 555-56 (Bankr. D.O. 1988) (discussing
the difference between Bankr.R 3002(c) and 3003(c)).
Bankr. R 3002(c) is strictly construed as a statute of

[imtations since the purpose of such a clains bar date is "to
provide the debtor and its creditors with finality" and to "insure

the swift distribution of the bankruptcy estate.” See In re

Johnson, 84 B.R 492, 494 (Bankr. N D.Ch. 1988) and In re Good

News Publishers, 1Inc., 33 BR 125, 126 (MD.Tenn. 1983)

(construing forner Bankruptcy Rule 302(e)'s six nonth bar date,

t he predecessor of Bankr.R 3002(c)). See also Street v. Street

(In re Street), 55 B.R 763, 766 (Bankr. 9th Gr. 1985); In re

WIit, 84 B.R 480 (Bankr. N D Oh. 1988)(citing cases); ln re
Chirillo, 84 B.R 120, 121-122 (Bankr. ND.Ill. 1988)(follow ng
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case law consistently wupholding strict time limts of Forner
Bankruptcy Rule 302(e), notw thstanding possible equities, for
Bankr. R 3002(c)). This concern is heightened in a Chapter 12
where the tinme franmes are purposefully abbreviated. See, e.aq.
Code [01221 (plan mnmust be filed no later than ninety days after
petition filed).

If notice is provided, the tine for filing proofs of clains

under Bankr.R 3002(c) cannot be enlarged unless one of the six

exceptions are gernmane and conpliance thereto nade. See In re
Dodd, 82 B.R 924, 928 (N.D.IIl. 1988); Bankr.R 9006(b)(3).
Mor eover, pursuant to Code [11228(a), "if a creditor has no notice

or know edge of the chapter 12 case and no proof of claimis filed
by or on behalf of the creditor, the plan does not 'provide for
that creditor's claim and the underlying debt is not discharged."

In re King, supra, W. 91075 at 2 & f. 3.

Noti ce was never an issue in these proceedi ngs. |ndeed, counsel
for CCC, the Assistant United States Attorney, conceded at the
hearing the inexcusable |ateness of the clainmis filing and call ed
upon the Court's discretion and equitable powers for a ruling in
its favor. It requested that the Court "allow the claim to be
paid, without pre-petition interest, after other creditors hol ding
tinely filed clains have been paid in full under debtors'

Confirmed Chapter 12 Plan." Menorandum OfF The United States In

Qoposition To Debtors' Mtion To Disallow daim O Commodity

Credit Corporation As Untinely Filed, para. 6 (June 14, 1988).

The fact that an exception existed for CCC, a federal agency and

thus a subdivision of the United States within the neaning of
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Bankr. R 3002(c)(1), and was overlooked mlitates against allow ng
its claim to stand, even in the subordinated manner it has
suggested.’ "Rule 3002(c)(1) gives the United States a flexibility

not available to other creditors." United States v. Ownens, 84

B.R 361, 363 (E D.Pa. 1988).°

Li kewi se, CCC s reliance on a Chapter 11 or Chapter 7 "anal ogy",
e.g. Code [726(a), is msplaced. See Code [103(a). Chapter 12 was

enacted for seven years to offer debt relief specially tailored to
farmers in an attenpt to alleviate what was hoped to be a
tenmporary crisis. See H R Conf.Rep. No. 958, 99th Cong., 2d Sess.
48, reprinted in 1986 U S. CODE CONG & ADM N NEWS 5227, 5249.

See generally, Aiken, Chapter 12 Famly Farner Bankruptcy, 66

NEB. L. REV. 632 (1987). As such, it inplicates different concerns
than those addressed in Chapter 7 or Chapter 11 proceedings. See
BANKRUPTCY LAW MANUAL, supra, at [9A 01. Any anal ogi es nade are
appropriate wth respect to Chapter 13 proceedings since
| egi sl ative history denonstrates that Chapter 12 was nodel ed after

Chapter 13, wth certain exceptions. See id.; In re Wuarry,

supra, W. 98546 at 3 (referring to 5 COLLI ER ON BANKRUPTCY, supra,

1

There has been no dispute as to CCCs status as a
subdi dvi sion of the United States.

2 Counsel for the United States stated at the hearing that
he | earned about the claim on April 14, 1988 and not having the
opportunity to drive to Uica, mailed it that day from Syracuse.
Wiile not raised by CCC, the Court notes the inapplicability of
Bankr. R 9006(f), providing an additional three days "after
service by mail", to the filing of proofs of clains. See In re
Wllman, 74 B.R 91, 93 (Bankr.D.S.C. 1985) (citing to In re
Wiitten, 49 B.R 220, 222 (Bankr.N. D. Ala. 1985), a Chapter 13 case
control l ed by Bankr.R 3002(c)).
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01201.01 at 1201-2 which cites H R Rep. No. 958, 99th Cong., 2d
Sess. 48 (1986)).

As Bankr.R 3002(c) controls, the Court is wthout
the power to extend the tine for the filing of CCC s claim and
there is no room for judicial discretion or "line drawing." See

In re Kragness, supra, 82 B.R at 556. Questions as to the

Debtor receiving a windfall and the renote possibility of applying
any surplus under the plan towards CCC s claim are inapposite in
the face of the uncontroverted fact that CCC filed its claim one

day | ate. See, e.q9., In re Wuarry, supra, W 98546 at 7. The

Court also notes that if the claim were allowed, those Oass 6
creditors with timely-filed clains would be prejudiced in that
they would receive less under their pro rata distribution as set
forth in the Debtors' five year plan. Thus, the claim nust be
expunged in this confirmed and operating Chapter 12 and the Court
need not reach the issue of whether it can require a joint Chapter
12 plan to satisfy an obligation belonging to only one of the
debtors. °

"The clear Congressional intent to require filing of wvalid
proofs of clains within the established tinme limts precludes any

exceptions based on general equitable principles. Wiile the

effects of the bar date appear harsh, any other result would

3

The Court notes that since untineliness is not one of the

categories by which a claim can be disallowed under Code [502(b),
it is nore appropriate to refer to the act of excluding the claim
as "expungenent", or "disallowance solely for the purposes of
Bankr. R 3002(c) and Chap.12 Bankr.R 12-2(12)." See In re
Little, 74 B.R 625 (Bankr.N.D.N. Y. 1987); In re OTC Net, Inc., 34
B.R 658, 661 (Bankr.D.Colo. 1983).
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underm ne the clear purpose of the Bankruptcy Rules.” 1n re King
supra, W. 91075 at 5 (citing Maressa v. A H Robins Co., INc., 839

F.2d 220, 221 (4th Clr. 1988)).
Based upon the foregoing, it is hereby
ORDERED
1. That Debtors' notion to expunge in full the claimof CCCis

gr ant ed.

Dated at Uica, New York
this day of Cctober, 1988

STEPHEN D. GERLI NG
U. S. Bankruptcy Judge



